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We respectfully petition for a rehearing in this case.

In the beginning we wish to state that we realize this

court is overburdened with work and that rehearings are

not favored. Nevertheless, we earnestly request that this

Court grant one in this case as we sincerely believe the

Court has fallen into serious error, which, if not corrected,

will result in the gravest injustice.

We further realize that the transcript and record in

this case are voluminous and many questions have been

raised and argued; that five briefs, most of them lengthy,

have been filed ; that the mere reading of what is before this

court in this case would require considerable time and labor.

We are also aware of the possibility that our agree-

ment to submit on briefs may have been construed to mean

that we did not have an abiding faith in the merits of our

appeal. We wish to correct this impression if in fact it

exists. We are seriously convinced of the soundness of our

position and submitted on briefs because we felt that we

had covered therein all of the vital points involved, and

because of the time and expense incident to the forty-five

minutes oral argument allowed by the rules of this court.

An appearance before this court by a Honolulu attorney

usually requires an absence of at least three weeks from his

office.

SUMMARY OF POINTS.

1. We insist that the decision is incorrect as a whole

because founded on an instrument (a) which is improperly

in evidence, and (b) which is of no force and effect as a

transfer of title.

2. We insist that the decision is incorrect as a whole

for the reason that a son was not limited by the testator

as to the manner or method by which he should raise the

money with which to purchase the other interests.



3. We insist that the decision is incorrect as a whole

for the reason that where only one son elected to perform,

as was the situation here, there is no limitation in the will

as to the time within which he must pay for the other in-

terests.

4. We insist that this court should find that when

Frank elected to take under Article Third of the Will and

notified the other parties in interest of his said election,

and offered to pay them respectively the amounts specified

in the will, and his offers were refused, title to the out-

standing interests immediately vested in him.

5. We insist that if the decision of the court would

have been otherwise correct, it is erroneous (a) for the rea-

son that Mrs, Lucas, who claims seven-ninths interest by

purchase from other children of the testator, attempted to

and did in part prevent the performing son from comply-

ing with the conditions in the manner he otherwise would

have done but for her interference, and (b) she was by

her fraudulent acts estopped from defending on the ground

of any failure on the part of Frank to strictly perform, if

he did not in fact strictly perform. (The facts on which

this ground is based were never considered by this court as

bearing upon the question of performance.)

6. We insist that when Mrs. Lucas, through her hus-

band and agent, Charles Lucas, prevented others from lend-

ing Frank Bertelmann the money with which to perform,

title to the interests theretofore owned by her immediately

vested in Frank Bertelmann under the will.

7. We insist that appellant, Frank C. Bertelmann, is

unquestionably entitled to judgment for the one-ninth in-

terest originally taken by him under his father's will, re-

gardless of what this court may decide with reference to

the other interests, (a) because he has the legal title, and

(b) because Mrs. Lucas has never entered or claimed as



mortgagee, but to the contrary has claimed constructive

possession solely under a void sheriff's deed which she ob-

tained by actual fraud perpetrated against her mortgagor.

She has never been a mortgagee in possession. She repu-

diated her relation as mortagee in 1903.

THE TENDERS ARE ERRONEOUSLY HELD TO
BE INEFFECTUAL BECAUSE BERTELMANN
AGREED TO CONVEY AN INTEREST IN THE LAND.

As we read it, the holding of this court is equivalent

to a finding from the will that in accordance with the in-

tention of the testator the means by which a performing

son obtained the money with which to perform was para-

mount and of exceedingly more importance than the end

to be attained.

Further we call to your attention the fact that the

testator did not limit a son in the method by which he

should "furnish, produce, or raise" the money, and the Su-

preme Court of Hawaii was clearly of this opinion when it

said (Record page 225-226) "It is contended by all the de-

fendants that the tenders were unavailing for the reason

that they were made with money that belonged to Mc-

Candless and not to Frank Bertelmann. Assuming but not

deciding that the money was the property of McCandless,

we think this fact alone would not have rendered the ten-

ders invalid. There is nothing in the will before us that

expressly or by fair implication limits the performing son

to the use of his own money in making the payments to

the daughters and shortcoming sons. It may be that the

testator hoped his performing son or sons would acquire

the money by his or their own industry and frugality, but

he made no such requirement. If instead of obtaining per-

mission to use McCandless' money for the purpose of mak-

ing the tenders Frank Bertelmann had stolen the money



we find nothing in the will that would have justified a re-

fusal to accept it because it had been obtained unlawfully

and was, therefore, not his money."

The holding of this court in its last analysis is equiva-

lent to a finding from the will that the testator intended

that no son could purchase with borrowed money. We are

unable to find any words in the will thus limiting a son

either directly or by fair implication in the way in which

he could furnish, produce, or raise the money with which

to buy out the other interests. The decision of this Hon-

orable Court is based solely on the instrument executed by

Frank Bertelmann, McCandless, and others, prior to per-

formance by said Frank Bertelmann.

In the first place, said instrument was improperly ad-

mitted in evidence. It was irrelevant and immaterial.

There was no limitation as to the method by which the

money could be raised, and the Supreme Court so held, from

which holding no cross appeal was taken, and the only

ground for the admission of said evidence was that the

method in which the money was raised was of proper in-

quiry and of prime importance. Said instrument did not

and could not operate as a conveyance, this Court having

held (Lucas vs. Scott, 239 Fed. 450) in construing the will

that the executory devise or right to purchase could not be

assigned. // it was not assignable as a whole it certainly

could not be assigned in part.

If we are right, and if the Supreme Court and this

court were right in so concluding, then, beyond the perad-

venture of a doubt no title passed by said instrument and

it had no binding effect upon the interests to be acquired

by Bertelmann.

To hold that Frarir. Bertelnann could in advance of

performance convey, or even bind the title he would ac-



quire, we respectfully submit is equivalent to holding that

thU court was entirely wrong in Lucas vs. Scott (supra),

ivhen you held that no title to the executory devise passed

to Mrs. Lucas by the warranty deeds of Henry and Chris-

tian Bertelmann.

The instrument in question, we insist, was not of such

prime importance as to bar Frank in his right to perform,

and yet the opinion of this court in effect holds that it was.

If said instrument had never come to light, had never been

received in evidence, would this court have any ground for

holding that Frank had not performed the conditions in

accordance with the terms of his father's will ?

If without said instrument McCandless had loaned

Frank the money, under the undisputed facts in this case,

this court could not hold that Frank had not performed.

It appears that the opinion of this Honorable Court

is based solely on said instrument, which, under the for-

mer decision of this court could not and did not convey any

part of the executory devise. Under what authority of law

have the appellees a right to inquire as to Frank's intention

with reference to a disposition of the land, or of a part

thereof, after he should acquire title?

Is he to be defeated in his right of purchase under his

father's will solely because he intended to convey an in-

terest in the land after he had acquired title? At the time

of the execution of the will, and long prior to that time,

there was a statute in Hawaii as follows: "Sec. 3314 (R. L.

of Hawaii, 1925) Procedure if partition undesirable. When
any part of the property left by the intestate consists of

real estate, and the same is to be divided among several

children, and in the opinion of the Probate Court it is de-

sirable that the real estate or any particular piece thereof

be not divided, then the eldest son, and in succession of age



after him the other sons, or if he or they shall renounce or

decline the privilege, then the daughters in like succession

may, after the property or piece of property has been duly

appraised by a court of probate, elect to pay the others the

amount of their shares in money, in order that the land

may not be divided. And the same rule shall apply where

a part of the claimants are children, and the rest are issue

of deceased children of the intestate. (C. C. 1859, S. 1455;

am.L. 1878; c.l; cp. L.S. 1455; C.L.S. 2514; R..L.. 1915;

S. 3255."

This statute was quoted by the trial court and is set

out in its decision (Record page 131).

The will of the testator was drawn in the light of this

statute. The trial court said with reference thereto (record

page 132) : "The only ideas added by the testator to the

plan of the statute are ( 1 ) postponement of the date of par-

tition, (2) Advance fixing of the value of divisable shares

instead of appraisal, and (3) giving all the sons equal pow-

er and choice. The first of these ideas is well known to the

law and a large number of cases are easily available where

postponement of partition by will has been upheld and en-

forced. (C. 14 A.L.R. Note p. 1240). Nor is there any-

thing abnormal or illegal about the testator giving the value

of the shares to avoid subsequent appraisement, or by his

will putting all of the surviving sons on a parity."

Can we doubt for a moment that under said statute

if the eldest son elected to purchase the other interests he

could use the land to raise the money with which to do so?

Is there any sound reason which would prevent his en-

tering into a pool with one or more of his brothers or sis-

ters, or indeed with outside persons in order to raise the

necessary money with which to pay for the other interests?

In ordinary partition cases it is not unusual for the
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purchaser to use the land in order to raise the money with

which to make the purchase. Almost every lawyer in gen-

eral practice has come in contact with this situation.

As to the method used, and as to the agreement made

by the prospective purchaser and the others who put up the

money, that would be a matter strictly between them, with

which those whose interests were sold would be in no wise

concerned.

We insist that the defendants in this case are in no

wise concerned with the arrangements made by Frank

Bertelmann with McCandless or anyone else prior to the

tenders in pet forma. -c"

The conveyance to McCandless was not executed until

twenty-three days after the tenders in performance were

made and after title vested in Frank. (Records p. 139).

The testator could not, had he so desired, have pre-

vented alienation for a single day after title was acquired

by Frank Bertelmann. We have cited a number of cases

so holding in our opening brief at pages 82 to 84. The case

Potter vs. Couch, 141 U.S. 296 is directly in point.

In other words, if the testator had stated in his will

that the performing son could not convey after he acquired

title, such limitation is held by all the authorities to be

void. We respectfully submit that the opinion of this Hon-

orable Court in effect overrules this well settled principle

of law without purporting to refer to it.

Title vested in Frank at aU events when he tendered

the money. Was it divested upon discovery of his intention

to convey a part of the land?

There is no case reported in any of the law books that

we have been able to find where performance equals, or

even approaches, Frank Bertelmann's acts in performance,

holding that such performance was ineffectual. We have
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challenged counsel time and time again to produce just one

such case and they have been unable to do so. On the other

hand, we have cited and reviewed case after case where

acts in performance under similar conditions, which did

not nearly measure up to the acts of Frank Bertelmann,

were held to vest title.

The autnorities on performance of executory devises

show that Frank's election to perform passed legal title to

him and we respectfully contend that the Court erred in

not passing on this point.

In the case of Johnson vs. Johnson, 81 Pa. (32 *P. F.

Smith) 257, sons were given the right to acquire the other

interests in the land by purchase. They elected to take,

tendered to each of the other parties the required amount,

which the others refused to accept. The court held that by

the election to take under the will and by the tender a fee

simple title vested in the performing sons.

In the case of Watson vs. Riley, 101 Neb. 511, 164

N. W. 81, the will under examination provided "Emma L.

Watson shall have the right to take the following described

lands (description) for the sum of fifty dollars per acre."

Emma accepted the devise by notifying the others and offer-

ing to pay the required amounts. No actual tender was

made. The court held that the election of Emma to take

the land and offer to pay vested the title in her.

In the case of Daly vs. Daly, 299 111. 268, 132 N. E. 495,

a bill was filed for the construction of a clause in a will

which was as follows: "I further desire that my son,

James Daly, take all that remains of my real estate at sixty

dollars an acre . .
." The Appellate Court said in part:

"The decree construed said clause as vesting in James Daly

by reason of his election to exercise the option given him,

an estate in fee simple of 2041/^ acres of land subject to
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the payment of said legacies and subject to the payment

of sixty dollars an acre . . .
". The lower court was upheld.

It will be noted that in this case the court held that the

election of the option holder to take the land vested the legal

title in fee simple in such devisee subject to the payment of

a specified valuxition. It will also be noted in said case,

as well as in the case cited above, that there was no tender

of money but that the legal title to the land vested upon the

election to take under the will and the offer to pay.

It also seems to have entirely escaped the attention of

this court that Mrs. Lucas was guilty of actunX fraud

through her husband and agent, Charles Lucas, and also

on her own part, and that she did all in her power to pre-

vent Frank Bertelmann from raising the money with which

to perform, her husband and agent, Charles Lucas, having

boastfully said that had he known McCandless was going

to advance the money he would have stopped him as he had

stopped others. It was further shown by the undisputed

evidence that Mrs. Lucas hid out and did all in her power

to prevent a tender being made to her within a year after

the expiration of the lease.

We can not believe that this Honorable Court intend-

ed to ignore the question of fraud on the part of Mary

Lucas and her husband, Charles Lucas, nor to hold that

such fraud is immaterial, when the evidence clearly shows

fraud, and Charles Lucas admitted that he prevented Frank

C. Bertelmann from raising the money from others than

McCandless.

EFFECT OF PREVENTING PERFORMANCE.

We have cited cases in our opening brief holding that

the prevention, or the attempt to prevent, performance
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waives performance, and title vests in such an event with-

out the necessity of any performance whatsoever.

Some of the authorities so holding are as follows:

Coke on Littleton, 206 b. 207. a. Sec. 335, where it is said

:

"1. Here the performance of a condition is excused by the

default by the feofp or obligee viz. by tender and refusal.

It is also excused, 1-by his absence in those cases where

his presence is necessary for the performance of the con-

dition, 2-by his obstruction or preventing performance."

In the case of Tasker vs. Bartlett, 5 Cush. 359, the

court says at page 363: "It was argued by defendant's

counsel that defendant did not absent himself from the

commonwealth for the purpose of evading his contract,

but this, if so, is not material ; the plaintiffs were thereby

prevented from making an offer of performance of their

part of the condition; and the defendant had no right to

absent himself from the commonwealth without an offer

to perform the condition on his part, or leaving an agent

to perform it for him Proof of such prevention

is equivalent to proof of his tender."

In the case of Harris vs. Wright, 118 N.C. 422, 24 S.E.

751, the testator devised fifty acres of his land to two slaves

upon condition precedent that they "remain with my wife

and nephews until the death of my wife, and if they shall

remain with them during that time they shall have, at some

suitable place, fifty acres of land." The slaves remained

on the plantation but later the widow informed them that

she was going to the city to live. The slaves refused to

accompany her to the city but remained on the planta-

tion. It was held that performance of the condition had

been waived and that the slaves were entitled to their

devises.

In that case Chief Justice Pearson, who delivered the
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opinion of the court, said "One who prevents the perfor-

mance of a condition, or makes it impossible by his own

act, shall not take advantage of the non-performance."

In the case of Mayor of New York vs. Butler, 1 Barb.

325, the court said "I concede, however, that no party can

insist upon a condition precedent when its non-performance

has been caused by himself. Such non-performance would

not prevent the vesting of an estate nor can it prevent the

accruing of a right of its enforcement by action. It in

effect amounts to a waiver."

In the case of Flemmings vs. Gilbert, 3 Johns 528, it

was said "It is a sound principle of law that he who pre-

vents a thing being done shall not avail himself of the non-

performance he has occasioned."

In Young vs. Hunter, 6 N.Y. 203, the court said

"It is a well settled and salutary rule that a party cannot

insist upon a condition precedent when its non-performance

has been caused by himself."

In the case of Jones v. Bramblet, 2 111. (1 Scam.) 276,

a devise was made to Betsy and Nancy upon condition pre-

cedent that they live with and are bound to the testator's

wife during her lifetime. The widow intimated that she

did not want Betsy and Nancy to be bound to her or live

with her. The widow then died. It was held that Betsy

and Nancy could recover the land in an action of eject-

ment brought against the heirs of the widow upon the prin-

ciple that the widow had dispensed with the performance

of the condition precedent.

There are other cases in our opening brief bearing

upon the point of waiver and estoppel, which were not

considered by this court in its opinion. There are no cases

that we have been able to find holding to the contrary, and

certainly none have been cited by opposing counsel.
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The authorities to which we have referred lead us to

the conclusion that the whole question upon which this

Honorable Court rested its opinion is really immaterial be-

cause the Lucases are in no position to complain of the acts

in performance, and so far as their interests are concerned,

under all the decisions bearing upon performance of execu-

tory devises, Frank C. Bertelmann was vested with fee

simple title to their seven-ninths interest in the land the

first time that Charles Lucas prevented others from lending

the money to Frank.

In this jurisdiction equitable estoppels may be set up

in actions at law. Hayselden vs. Wahineaea, 10 Haw. 10;

Goo Kim vs. Holt, 10 Haw. 653 ; Magoon vs. Kapiolani Est.

22 Haw. 510.

The cases dealing with executory devises all hold that

such conduct as that of the Lucases estops them from

questioning the acts in performance. They could not profit

by their own wrong. They can not defend on the ground

of non-performance.

A review of the cases cited by us in our opening brief

will clearly show that, as to the interests owned by Mrs.

Lucas, title would have passed without tender in perfor-

mance because of her activities to prevent performance.

The Supreme Court having erroneously found that

there was not a scintilla of evidence upon which to base the

finding of the lower court that Mrs. Lucas endeavored to

prevent Frank Bertelmann from performing, said, with

reference to the question as to whether or not Mrs. Lucas

prevented or attempted to prevent Bertelmann from raising

money with which he would have been enabled to make

valid tenders, (record page 235) "Such conduct on her part

would be a fraud on Bertelmann which might carry with it

serious consequences."
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It is thus apparent that had the Supreme Court of Ha-

waii not overlooked the undisputed evidence to which we

have called attention, it could not have held that there was

not a scintilla of evidence to support the finding of the

trial court on that point.

In our opening brief at pages 88 to 97 we have set out

parts of the evidence of the Lucases in this regard, and

the findings of fact with references to the pages of the

transcript and of the record where found. In our answer-

ing brief at pages 5 to 8 we have again summarized said

evidence with proper references. The trial court found

as a fact (record page 129) "that Charles Lucas at all times

acted for his wife with full authority and used his wife's

name in connection with the transactions, interchangeably

with his o^vn for his own purposes."

The trial court also found (record page 128) "Frank's

version of the sheriff's sale is further corroborated by the

activities of Mr. Lucas in 1916 to prevent Frank raising any

money to make the tender and in the attempt to prevent the

making of tend/Brs on the Lucases by their absence from

their normal places of abode in the latter part of October,

1916. Moreover, Mr. Lucas on the witness stand did not

impress the court very favorably in his version of his activ-

ities on the day of the sheriff's sale."

The uncontradicted evidence is that Charles Lucas said

to Aluli (trans, page 39) "If I knew that McCandless was

going to advance the money I would have also stopped him

as I have stopped others." Mr. Lucas on the witness stand

did not deny the making of this statement, nor the truth of

the fact asserted. In our opening and answering briefs we
have called attention to other evidence in support of this

point.

Findings of fact by a trial court, jury waived, as was

the situation in this case, can not be disturbed by the Ap-
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pellate Court where there is more than a scintilla of evi-

dence to support it.

The decision of a trial court, jury waived, on the facts

is equivalent to the verdict of a jury and will not be dis-

turbed if there is any evidence to support it. Moses vs.

Nobriga, 25 Haw. 483.

The expression "More than a scintilla of evidence"

means "some substantial evidence." Robinson vs. Hono-

lulu R. T. & L. Co., 20 Haw. 406.

A scintilla of evidence means a spark. Cunningha/m

vs. Union Pacific Ry. Co., 7 Pac. 796.

"A mere scintilla of evidence, if its means any-

thing, means the least particle of evidence; evidence

which, without other evidence, is a mere trifle." Offut

vs. World's Columbian Exposition^ 51 N.E. 651.

Does a voluntary admission against interest amount

to more than a scintilla of evidence as to the fact admitted?

"Proof of a party's express and unqualified ad-

mission of a fact, either orally or in writing, suffices

to establish the fact against him, in the absence of

opposing evidence " 16 Cyc. 1043.

Numerous cases are cited in support of the text. The

foregoing quotation expresses the exact situation under

consideration.

Quoting from Jones on Evidence (Pocket Edition),

page 299, "Whatever a party voluntarily admits to be true,

though the admission be contrary to his interests, may be

reasonably taken for the truth. The same rule it will

be seen applies to admissions by those who are so identified

in situation and interest with a party that their declara-

tion may be considered to have been made by himself. As
to such evidence the ordinary tests of truth are properly

dispensed with; they are inapplicable."
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Some of the local authorities on this point are :

Troiisseau vs. Cartwright, 10 Haw. 614

;

Rep. vs. Awai, 12 Haw. 174

;

Harrison vs. Davis, 22 Haw. 251.

In the instant case we not only have the direct and un-

contradicted admission that Lucas had prevented others

from rendering assistance to Frank to enable him to i)er-

form, but said admission is corroborated by other facts

and circumstances in evidence.

We respectfully submit that the evidence to support

said finding of fact was overwhelming, and the major

part of it absolutely uncontradicted.

Had the trial court not found as a fact that the Lucases

endeavored to prevent Frank Bertelmann from perform-

ing, in view of the overwhelming and undisputed evidence

to that effect, no other conclusion can be arrived at.

In our briefs before this Honorable Court we particu-

larly call attention to the evidence, the findings of fact by

the trial court, and the authorities in support of our con-

tention on this point, which is not dealt with by this Hon-

orable Court in its opinion.

// Mrs. Lucas through her husband and ageyit, Charles

Lucas, had not prevented Frank from obtaining the money

from others before he applied to McCandless, this issue

upon which the case was decided by the Supreme Court and

approved in the opinion filed by this Court, would not have

arisen.

IF FRANK'S PERFORMANCE WAS DEFECTIVE HE
MAY YET PERFORM.

This court in its said opinion failed to pass upon the

question as to whether or not Frank C. Bertelmann has his

whole lifetime ioithin which to perform, and whether or
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not he could even now perform, should this court hold that

his acts heretofore in performance were ineffectual.

The testator said in his will (Record page 154) "In

case one or two of my sons should be at that time (referring

to the expiration of the lease) or within a year from that

time unable to furnish, produce, or raise the necessary

amount to pay to each one of my daughters or survivmg

daughters his share of the five thousand dollars per capita,

the two or the one of my sons will have a right to buy the

whole of my lands now leased to the K.S. Co "

In such a case no time limit is fixed within which one

son can perform. As we have heretofore said, from the

language of the will it is clearly beyond a doubt : 1. That

each of the three sons was given one year after the expira-

tion of the lease within which to furnish, produce or raise

his pro rata share of the necessary amount to pay for the

other interests. 2. That this joint right, or the right

given to the three sons, to raise the necessary money, con-

tinued until the year expired. 3. That if one son raised

his share, ten thousand dollars, within the year he was not

shortcoming. 4. That when the year expired, the other

sons being shortcoming, the right of the one son who had

raised his ten thousand dollars came into being. He then,

and not before, acquired the sole right to buy out the other

interests. 5. That the testator defined a shortcoming son

as one who within a year after the expiration of the lease,

is "unable to furnish, produce, or raise" the necessary

$10,000 as his pro rata share.

The performing son could not be required to actually

pay for the other interests within a year after the expira-

tion of the lease for the reason that his sole right to buy

would not come into existence, within the contemplation of

the testator, until the year expired. There is no definite
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time set by the testator for actual payment by one son who

is the only one not shortcoming. This view is strengthened

by the last sentence of Article Third, which is, "I make the

payment of all these amounts above given a charge upon all

my estate." This sentence has been considered to apply to

payments to the widow alone, but if the testator had so in-

tended he would have written one sentence as follows : To

my wife, Susan Bertelmann, a life rent of two thousand

dollars per annum, the payment of which I make a charge

upon all my estate.

It seems clear that a lone son, who was not shortcom-

ing within the meaning of the testator as he has defined

that term, would acquire title by his election to take when

he gave notice of that election to those in interest. (See

cases cited in opening brief)

.

If this Court agrees with us that Frank Bertelmann

did in fact perform the conditions within the time required

(if any particular time was required) the point here made

becomes immaterial. If, however, this court is of a con-

trary opinion, then we insist that Frank has not yet lost his

Hght to buy out the other interest for five thousand dollars

for each one-ninth.

In which event this Court should definitely settle the

question as to whom payment should be made. (Our views

on this question are fully set forth in our briefs).

The Supreme Court of the United States, speaking

through Chief Justice Marshall, said in the case of Finlay

vs. King's' Lessees, 3 Peters 346, at p. 376: "It is also a

general rule, that if an estate be given on a condition for the

performance of which no time is limited, the devisee has

his life for performance."
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FRANK'S ONE-NINTH INTEREST.

With reference to Frank Bertelmann's original one-

ninth interest which he took under said will as a de-

fense to that title Mary Lucas attempted to show the

sheriff's deed. The trial court found as a fact that such

sheriff's deed was procured by fraud and Frank's defense

to the same on the ground of fraud was admitted in eject-

ment at law. This is in strict conformity with the law in

Hawaii as adjudicated by the Supreme Court. As this

court does not purport to find the Supreme Court in error

on this point, and as no cross appeal was taken, we cite

only a few of the cases so holding. Quoting from Ah Hoy

vs. Raymond, 19 Haw. 568 at 573

;

"The evidence tending to show fraud, however,

was correctly admitted. This defense was available at

law even though it was also available in equity. See

Kamohai vs. Kahele, 3 Haw. 530, 534, 535 ; Swayze vs.

Burke, 12 Pet. 11, 22, 23; Ins. Co. vs. Bailey, 13

Wall. 616, 622, 623, Insurance Company vs. Smith, 73

Fed. 318 ; Moore vs. Munn, 69 111. 591, 595."

The case of Dee vs. Foster, 21 Haw. 1, holds to the

same effect. Present counsel for the Lucases wrote the

opinion in said last mentioned case.

The Supreme Court of Hawaii in the instant case said

with reference to the sheriff's deed (record page 238-239),

"What is the effect of these facts on the sheriff's

deed to Mary Lucas It is contended by the Lucases

that at most they constituted constructive fraud that

rendered the deed voidable merely and not void and

that until canceled in a proper proceeding brought for

that purpose it remained a valid conveyance and vested
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title in the grantee, which justifies her possession. We
can not agree with this contention. The fraud prac-

ticed by Lucas on Bertelmann was not constructive but

actual. It was not fraud in law but fraud in fact and

rendered the deed utterly void as a conveyance of. Ber-

telmann's one-ninth interest in the lands. It was pro-

cured by a gross breach of the confidence which Lucas

had persuuded Bertelmann to repose in him and was

therefore void from its very inception and required no

proceeding in equity to have it canceled. Bertelmann

lost nothing by it and Mrs. Lucas acquired nothing.

Evidence of its invalidity was properly admitted and

considered in the instant action, which is an action

at law."

It was found as a fact by the trial court that (record

page 144-145) "the" mortgagee never foreclosed by bill in

equity, never made entry under claim of foreclosure and

never sold at public auction claiming foreclosure. The

mortgagor never interfered with the collection of rents

under the 1890 lease nor otherwise until the purported

tender of October, 1916. So far as disclosed by the evi-

dence the mortgagee never notified the mortgagor that the

mortgagee had or intended to take possession under claim

of right by reason of default of the mortgagor. On the

contrary, the mortgagor seems to have been left to discover

that the mortgagee was claiming adversely relying upon

the sheriff's deed Nor is there any evidence in the

record that any demand was ever made on Frank Bertel-

mann to pay the mortgage, or interest. On the contrary,

the record shows clearly that Mrs. Lucas and her husband

have consistently ignored Frank Bertelmann ever since the

expiration of the 1890 lease and even prior thereto and

have claimed ownership and possession through their ten-

ant subsequent to that time and exclusive of Frank under
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the claim of ownership under the sheriff's deed." The

trial court found further (record page 145) that the ad-

verse claim of Mrs. Lucas under the sheriff's deed "cer-

tainly was not brought home to Frank until after the ex-

piration of the 1890 lease in 1915 and seems not to have

come to a head until the refusal of tenders under the

will "

Section 2884 R.L. of Hawaii, 1925, provides:

"After breach of the condition, if the mortgagee,

or anyone claiming under him, is desirous of obtain-

ing possession of the premises for the purpose of fore-

closure, he may proceed in either of the following

ways, viz: First—he may enter into possession and

hold the same by consent in writing of the mortgagor

or the person holding under him. Second—^he may
enter peaceably and openly, if not opposed, in the pres-

ence of two witnesses and take possession of the

premises, in which case a certificate of the fact and

time of such entry shall be made and signed and sworn

to by such witnesses before any judge of a court, and

such written consent and such certificate shall be re-

corded in the registry of conveyances, and no con-

veyances, and no such entry shall be effectual unless

such certificate or consent in writing shall be recorded

within thirty days next after such entry is made. (L.

1874, c. 48, s. 1; Cp. L. p. 569; C.L. s. 1787; R.L. s.

2166; R.L. 1915 s. 2856)." This has been the law in

Hawaii since 1874.

Mrs. Lucas never foreclosed her mortgage, and never

entered in accordance with the provisions of said statute.

Indeed, she ceased to claim as mortgagee as soon as she

secured the sheriff's deed in the year 1903, two years before

the mortgage debt was due.
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She cannot now claim as mortgagee in possession, and

the mortgagor is entitled to a writ of possession in this suit

for said one-ninth interest.

The trial court found that (record page 148) "Frank

Bertelmann has a legal title to an undivided one-ninth in-

terest in the lands in question". The Supreme Court sus-

tained that finding.

Where a mortgage conveys the legal title, the rule is

different, and in those jurisdictions where that is the law,

a mortgagee rightfully in possession claiming as such can

not be ousted in ejectment by the mortgagor until the

mortgage debt is fully paid.

Where as here the mortgagor has the legal title and

the mortgagee a lien, the mortgagee cannot enter except

in accordance with the statute which we have heretofore

quoted at length. In this case the mortgagee never entered

as such. She has never been, nor has she ever claimed to

be, a mortgagee in possession.

The legal title of the mortgagor will prevail in eject-

ment regardless of whether or not there is a balance due

on the mortgage debt, where there has been no legal entry

by the mortgagee, "standing upon her rights as mortgagee

and not claiming under another title."

Our contention on this point is sustained by the author-

ities we have cited and reviewed in our opening brief, pages

111 to 114 inclusive. In this petition we quote from only

three of them.

In Rogers vs. Benton (Minn. 38 N.W. 765, 12 Am. St.

Rep. 613), Judge Mitchell speaking for the court used this

language: *It follows necessarily from this that a mort-

gagee, even after condition broken, has no right or remedy

except to foreclose his mortgage; that he cannot, merely

under his mortgage, either recover or maintain possession
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of the mortgaged premises. The only logical rule is that

to constitute a mortgagee in possession the mortgagee must

be in possession by reason of the agreement or the assent

of the mortgagor, or his assigns, that he have possession

under the mortgage and because of it."

As was said in Jaggar vs. Plunkett, 81 Kan. 565, 160 P.

280, "To be legal the possession of the mortgagee must have

been taken in good faith, free from deceit, fraud or wrong,

and without violation of any contract relation with the

mortgagor."

In the case of Galloway vs. Kerr (Tex.) 63 S.W. 180,

the following language is used: "The possession of the

mortgaged premises by the mortgagee, without the con-

sent of the mortgagor, or a foreclosure of the mortgage,

is wrongful, and it is not necessary for the mortgagor to

pay the debt in order to recover possession of the premises."

We insist that to deny the right of Frank Bertelmann

to judgment in this suit for said one-ninth interest will be

equivalent to saying that a mortgagee wrongfully in pos-

session, claiming under a void deed which has been held

to be absolutely void because of actual fraud on the part

of the mortgagee practiced against the mortgagor (which

fraud was not discovered by the mortgagor until a short

time before this suit was brought), could, after the failure

of her fraudulent claim of title, and after the lapse of more

than twenty years, revert to her mortgage under which she

had not claimed during all those years, and thereby sustain

her right to retain possession.

It will be equivalent to holding that the statute of Ha-

waii, in force since 1874, providing the two methods of legal

entry by a mortgagee, is of no effect when applied to one

who claimed and obtained constructive possession by means

of a sheriff's deed secured by fraud and deceit.
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A plaintiff in ejectment may take title against his co-

tenant according to the extent of his title. Kaehu vs. Na-

mealoha, 20 Haw. 648; Ching On vs. Amana et al., 6 Haw.

625 ; Ung Wong vs. Kam Chu, 5 Haw. 225.

DEFENDANTS CANNOT SET UP THE AGREEMENT
TO CONVEY A PART OF THE LAND AS A DEFENSE.

Suppose Frank did the wrong thing when he signed

the alleged agreement with McCandless and others, can any

question with reference thereto properly arise in this case

as between him on the one hand and these defendants on

the other? Is it not certain that it could only arise as be-

tween Frank Bertelmann and McCandless?

Is he to be penalized for having signed it to the extent

that he thereby lost his right to purchase the other in-

terests? Did his signature to a certain document which

conveyed nothing so affect the purchasing power of the gold

which he tendered as to render it ineffectual? Can it be

fairly said from a construction of the will that it was within

the intention of the testator to bar him of the right to pur-

chase because he signed the instrument in question?

As we have heretofore said, the instrument in question,

which as we understand the opinion is made the sole basis

for judgment against Frank, conveyed nothing, as the

executory devise could not be conveyed either in whole or in

part (239 Fed. 450).

Certainly Frank is not estopped by said instrument

from obtaining legal title from Mrs. Lucas and the Scotts

by tendering the required amounts.

We contend that neither of them is in a position to in-

voke the doctrine of estoppel against Frank because of said

instrument. Then under what rule of law can the defen-
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dants interpose said instrument as a defense against Frank

Bertelmann ?

An estoppel against Frank could only operate in favor

of the Lucases had he conveyed, or attempted to convey, by

said instrument to them, or those in privity with them, and

the same rule applies with equal force to the heirs of Ca-

therine,

Although it is immaterial how he obtained the money,

and although it makes no difference whether the money be-

longed to him, to Mc Candless, or to some other person,

(Supreme Court opinion—record page 225) yet Frank is to

lose his rights under his father's will merely because he

signed a document which conveyed nothing, if the opinion

of this court is allowed to stand.

Is Mrs. Lucas to be allowed to refuse unconditionally

the required amount in legal tender notwithstanding all her

fraudulent acts against the performing son and yet success-

fully defend against him merely because he had signed an

instrument which conveyed nothing?

Does it not amount to this, that after Frank had elected

to take under Article Third of the will and so notified the

parties in interest, and after he had not only offered to pay

but actu/illy tendered the money, and after the money was

unconditionally refused, it was discovered that Frank in-

tended to convey a part of the land, and now because of such

discovered intention on his part, the defendants can success-

fully defend against him ? Not because he was unprepared,

not because he did not offer the required amount of money

in legal tender, not because he was too late in making his

offer, not because of any fault whatever on his part as ap-

plied to them, but for the sole reason that it was later dis-

covered that he intended to convey an interest in the land.

The tenders were expressly made by his attorney "on

behalf of Frank C. Bertelmann under the terms and condi-
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tions" of his father's will, and in each instance were refused

without the assignment of any reason whatever.

Now, if this was a suit brought by Mc Candless, relying

on the instrument in question, against the defendants, we

can readily see how they might defend on the ground that

said instrument conveyed no title.

But by what rule of law can they bring forward said

instrument as a defense to title acquired under the will of

Christian Bertelmann by his son, Frank C. Bertelmann, as a

result of the tenders in performance ?

CONCLUSION

The judgment which this court has affirmed, if allowed

to stand, puts an end for all time to the right of Frank C.

Bertelmann, the eldest and favorite son of the testator, to

acquire the lands which his father so earnestly desired might

befall upon one or more of his sons.

It is very serious in its effect, especially in view of the

manifest intention of the testator, to hold that Frank C.

Bertelmann could not borrow the money with which to buy

out the other interests, using the method he did, and thus

comply with the conditions of his father's will.

If the opinion of this Honorable Court is allowed to

stand, is it not equivalent to holding that the undisputed ef-

forts of the Lucases to prevent performance by Frank are

immaterial ; that Mr. Lucas, the husband and agent of Mrs.

Lucas will be allowed to boast that he prevented Frank from

obtaining the money with which to perform, other than by

means of the instrument signed by him, and such acts on

Mr. Lucas' part made no difference ; that Mrs. Lucas could

hide out in order to prevent tender from being made to her

without blame attaching for her efforts to avoid tender and

performance; that she could unconditionally refuse the



27

money which was offered to her in gold coin for the interests

which she had acquired from Frank's brothers and sisters

and later defend on the ground that the money was borrowed

under an agreement to convey an interest in the land ? Is it

not equivalent to ignoring all these points to refuse to pass

directly upon the effect of this fraud in its relation to

Frank's acts in performance?

With all due appreciation of our responsibility to this

High Court we insist that the affirmance of the judgment

of the court below, without due consideration of the points to

which we have called attention, would be harsh and unjust.

Are the Lucases, notwithstanding their fraudulent acts,

to be preferred over the testator's eldest son who has

done his very best to comply with the conditions of his fa-

ther's will? As his age is increasing and his strength de-

parting, is he to be condemned to pauperism for his remain-

ing span of life without the satisfaction of having these

points considered and decided by this Honorable Court?

The result of holding to the opinion filed in this case

would be so cruel in its effect, so contrary to the manifest

intention of the testator as expressed in his vnll as we
understand it, that we feel justified in believing that this

Honorable Court will not allow its judgment of affirmance

to become final without affording appellants a further hear-

ing, and without deciding points which have not been de-

cided, and which in our judgment are vital to a correct con-

clusion, which said conclusion will be a final determination

of the relative rights of the parties.
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